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OFF[CE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL ‘

Thé State Board of Embalming

“v%  Anatin -22 - Texas

Gentlemen' | o .ktt.entién: Mr. Chas. B. Cook,
g , R : : ' Secretary

#pinion No. 0-656
Re; Tenure of mem

of Texas
State Board of Embd

I ng under

' !‘our reouest ror an opinion by this D@partment upon -
t.he above subject matter is as follewsa

rm; however, this
gle appointment every
gddily see by the present
Board members, listed below:

&ir, s, Texas May 31, 1945
Mr, c,. 3} Texas -7 May 31, 1947
Mr. Glegn 2 o, McKinney, Texas May 31, 1947
Mr. Robext - pgess, Bowle, Texas May 31y 1948
Mr. adermilk, Dallas; Texas May 31, 1949
¥r, Clyde Badnon, ilamesa, Texas ¥ay 31, 1949

®Would it be legal for the Governor %o make either
a three-year or a six~year aprointment, May 31, 19457?"
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The rule governing the tenure 4f an officer 1s,
that where a statute creates an office and prescribes the

length of the term of the incumbent, without fixing the '~;'

.. date of the beginning or terminatlon of such term, the
date of the rirst appointment determines the beginning of
the tenure of such appointee and all successive tenures,
(See Opinion Ho. 0-5096)

- . The lagislative genealogy of the State goard of
Embalming is as rollows-

Senate Bill 76, Chapter xcv ot the General Laws
ef the 28th Legislature {1903) rirst established the Board:

“There is hereby established and created a ' iy

Board to be known as-the State Board of Embalm-
- % ing. The sald Board shall consist of rive (5)

- Members to be appointed by the State Health Of-
ficer, and all vacancies occurring in the Board
‘shall be filled by the State Health Officer for
the unexpired term. - The term of each member
said Board shall be for two years, except those

- which are firat appointed, who shall serve as

- follows: One for cne year, two for -fwo years
and two for three yeers, The State Health Of-

. ficer shall designate the number of years in
his appointment each member shall serve. The
members of sald Board shall be,practical em-
balmers, having experience in said businesgs and
the care of and the dlsposition of dead human

" bodles., The members of gald Board shall be
oltlzens of this 3tate., All eligible for pe-~

. appointment. The appointing officer shall re-
move any member of sald Board for neglect of
duty, inecompetency or improper conduct. -

'The Board shall be appointed on or be-
for the lst day of June, 1903, and all vacan-
cles occurring thereafter, by the expiretion
of their respefitive terms of offlice shall be .
fi1lled annually thereafter on the aforesald
date." .

Senate Blll No. 182 Gha ter 524 of the Regular
Session of the 44th Legislature 1935) amended S. B. No, 76,
as follows: .
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: - "The State Boerd of imbalming shall consist
.7 of tive (5) members, who shall be appointed by
" the State Board of Health, and who shall bs 11~ '
... censed embalmers, experienced in said business, ' CFL
© =~ " and the care and disposition of dead huzan “vdies. R
. . TheTterms of office of the present membera of the
Board shall not be affected by this Aet dut as
-  the terms of office of the present members expire
after the effective date of this Ant, succeasors
shall be appointed for the rollowing terms: - Two
(2) for a period of two (2) years; iwo (2) for a
. pedod of four (4) years, -end one (1) for a period
of six (8) years, the £irst vacancies to-be filled
by appointmenta for two. {2) years aad the next for
four fﬁ years and ths next for six {6) yeara. The
R &ppointees shall ssrve for the term designated in
%« . thelr appointment, or until their suceesscrs ghall
- bae appointed and shall have qualiried unless soon~
. or removed for cause.m
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. : ?inally, Senate B1ll No. 276 of tha 46th Legislature,
Resnlar bession, providess -

" wThe State Board of ﬁmbalming ahall consist .
. ef .six (6) members who shall Ye licensed embalne
. . ers experienced i the busineas arnd in the care
.. .and disposition of dead human bodles. ~.The mem-
.. bers of sald Board hoiding office at the time of
" -the effective date of thls Act shall coatinue to - - - - .
. - hold office for the duration of the ferm for which e
~ they were appointed. Any vacancles existing on - T
. the Board at the time of the effective date of S
. this Act shall be £illed by the Governor of Texeas
subject to confirmation by the Sanate, ani the.
:Governor shall thereafter have the power to rill.
vacancies on the Board as they occur, and shall
in appointing said members so designate their
terms that two (2) pl=2oes on the Zoard shall be-
come vacant each two (2) years. The term of of=- S
~fice of eaeh meaber shall be six (6) years, A1l ‘ : -
aprointments shall be confirmed by & two-thirds ‘
vote of the 3Ssnate of Texas, Any vacancey 1n an unexpired
term shall be filled by aprointmeniy of the Governor
- for the unexpired term."
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Ebw, Senate Bill 276 became errective beptember a2z,
1939, at which time there existed a vacancy on the Board (the
sixth newly created member).and the Governor was for the first

: t%time authorized to make an appointment. Prior to that time

' .there was no vacancy (sixti) to be rilled. Nevertheless, it

- appears from the records of the Secretary of State that on
June 16, 1939, Governor O'Daniel attenpted to appoint Mr. Ray
crowder of ?ort +Worth, for a six-year ternm, expirlng mﬂy 31,
1945, According t6 the records of the Secretary of State's
‘office, at the time of the erffective date of Seaate Bill No.
276, the Board consisted of A. B. Rogers, whsse term would ex~
-pire.may 31, 1%43, George loudermilk, whose term would expire

- May 31, 1943, &, B. Ham, whose term would explre May 31, 1940,

-R. L. Burgess, ‘hose term would sxpire Mn 1942.

Charles B, Cook, whose term would expire May 31, 1940, and .

o

‘Prior to the effective date of such Bill therefore,

" the Board legally cond&ted only of the above-nated five mem~

ber -- Rogers, Loudermilk, Eam, Cook &nd Burgess, with expira-
tions as avove whown. - _

I

By und -large it was the 1ntentian of the Lesislature

:1n Senate Bill No. 276, creating a six-member Board, that “two

(2) placeé on the Board shall bewome vacant each two (2) years.m

' The only way to give effect to that intention (and the

proper way, we think) 1s to treat the attempted appointment of
Mr. Crowder as void znéd of no effect*until the effective date

- of Senate Bill 276, at which time 1t should be given the effect

of & vacency aprpoinfment terminating with the term of My, Burgess

on, to-wit, tlay 31, 1942, at which time the position was open
for a full six-year term ripe for appointment. Since no such
appointment at that time was made, it would folluw that lir.

. Crawder has since said tine held over under Section 17, of
Article VI, of the Constitution providing that, "All officers

within thig State shall continue to perform the duties of thelr
offices until thelr sucesssors shall be diy gualified.™ His

. official acts at all timées in this connectiofd have teea ver-

fectly lezal, but there exists a vacancy Tfor the balance of

-the term expiring May 31, 1948. TFroam this it follows the

. Governor may make such appointment for such vacancy at any
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: " Yery truly yours,
: ATTORNEY GENERAL OF TEXAS
ARPTROVED MAY 16, 1945 ‘ : : .
By e
Carlos Ashley (3) Oole Speer
: < Aasistant
APPROVED )
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